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MR. JUSTICE STEWART, WITH WHOM  
MR. JUSTICE BLACK JOINS, DISSENTING.

Since 1879 Connecticut has had on its books a law which forbids 
the use of contraceptives by anyone. I think this is an uncommonly 
silly law. As a practical matter, the law is obviously unenforceable, 
except in the oblique context of the present case. As a philosophi-
cal matter, I believe the use of contraceptives in the relationship of 
marriage should be left to personal and private choice, based upon 
each individual’s moral, ethical, and religious beliefs. As a matter 
of social policy, I think professional counsel about methods of birth 
control should be available to all, so that each individual’s choice 
can be meaningfully made. But we are not asked in this case to 
say whether we think this law is unwise, or even asinine. We are 
asked to hold that it violates the United States Constitution. And that 
I cannot do. . . .

What provision of the Constitution . . . does make this state law 
invalid? The Court says it is the right of privacy “created by several 
fundamental constitutional guarantees.” With all deference, I can 
find no such general right of privacy in the Bill of Rights, in any other 
part of the Constitution, or in any case ever before decided by this 
Court. . . .

It is the essence of judicial duty to subordinate our own 
personal views, our own ideas of what legislation is wise and 
what is not. If, as I should surely hope, the law before us does 
not reflect the standards of the people of Connecticut, the peo-
ple of Connecticut can freely exercise their true Ninth and Tenth 
Amendment rights to persuade their elected representatives  
to repeal it. That is the constitutional way to take this law off 
the books.

Griswold was a landmark decision because it found 
a right to privacy in the Constitution and deemed that 
right fundamental (for how the decision affected the 
appellants, Griswold and Buxton, see Box 10-1). Under 
Griswold, governments may place limits on the right 
to privacy only if those limits survive “strict” constitu-
tional scrutiny, which means that the government must 
demonstrate that its restrictions are narrowly tailored 
(necessary) to serve a compelling government interest. 
The justices, however, disagreed about where that right 
exists within the Constitution (see Table 10-1). Douglas’s 
opinion for the Court asserted that specific guarantees 
in the Bill of Rights have penumbras, formed by ema-
nations from First, Third, Fourth, Fifth, and Ninth 
Amendment guarantees, “that help give them life 
and substance.” In other words, Douglas claimed that 
even though the Constitution fails to mention privacy, 

clauses within the document create zones that give rise 
to the right. In making this argument, Douglas avoided 
reliance on the Fourteenth Amendment’s due process 
clause. He apparently believed that grounding privacy 
in that clause would hearken back to the days of Lochner 
and substantive due process, a doctrine he explicitly 
rejected.

Arthur J. Goldberg, writing for Earl Warren and 
William J. Brennan Jr., did not dispute Douglas’s pen-
umbra theory but chose to emphasize the relevance 
of the Ninth Amendment. In Goldberg’s view, that 
amendment could be read to contain a right to privacy. 
His logic was simple: the wording of the amendment, 
coupled with its history, suggested that it was “prof-
fered to quiet expressed fears that a bill of specifically 
enumerated rights could not be sufficiently broad to 
cover all essential rights,” including the right to pri-
vacy. Harlan reiterated his stance in Poe that the liberty 
interest in the due process clause of the Fourteenth 
Amendment embraces a right to privacy. In holding to 
his Poe opinion, however, Harlan went one step beyond 
the Goldberg concurrers. He rejected Douglas’s pen-
umbra theory and asserted, “While the relevant inquiry 
may be aided by resort to one or more of the provisions 
of the Bill of Rights, it is not dependent on them or any 
of their radiations.” Byron White also filed a concurring 
opinion lending support to Harlan’s due process view 
of privacy.

The Griswold opinions make clear that the justices did 
not speak with one voice. Seven agreed, more or less, that a 
right to privacy existed, but they located that right in three 
distinct constitutional spheres. The other two—Hugo 
Black and Potter Stewart—argued that the Constitution 

Table 10-1 � Where Is the Right to Privacy 
Located in the Constitution?  
The Splits in Griswold

Location of the Privacy 
Right Justices

First, Third, Fourth, Fifth, and 
Ninth Amendments

Douglas, Clark

Ninth Amendment Goldberg, Brennan, 
Warren

Fourteenth Amendment (due 
process clause)

Harlan, White

No general right to privacy in 
the Constitution

Black, Stewart


